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Overview

ISLA has developed documentation for securities lending activity where the
collateral is provided by way of security interest (referred to informally and
elsewhere as ‘pledge’), instead of being provided pursuant to the title transfer
mechanism that has been embedded in all previous versions of ISLA’s industry
standard securities lending documentation.

The documentation provides market participants with an

additional structure to transact securities lending activity.

The pledge structure may not suit all situations and all
parties, and it is envisaged that both the pledge structure
and the title transfer structure will be used in the market
as alternatives. Counterparts wishing to transact using

the Global Master Securities Lending Agreement (GMSLA)
2018 Pledge documentation will be required to execute a

complete set of new documents.

The GMSLA
Pledge Structure

Prior to green lighting the pledge initiative, ISLA
undertook a survey of the ISLA membership to obtain
input on pledge activity in the market and the appetite for
ISLA to develop market standard documentation. Based
on the survey findings, the ISLA board appointed Clifford
Chance to produce the documentation.

The ISLA pledge documentation has been developed to be used
in conjunction with certain tri-party custodians (see the section

below entitled “Tri-party custody documentation”).

The following documentation is intended to be used in
connection with the pledge structure:

e GMSLA Security Interest over Collateral Agreement (2018);

e Security Agreement relating to a GMSLA Security Interest

Agreements; and

e Tri-party custody documentation.




Developed for ISLA members in association with Clifford Chance, the GMSLA 2018 Pledge (formally
known as GMSLA Security Interest over Collateral - 2018) is an adapted version of the GMSLA 2010.

Features of the GMSLA 2018 Pledge

The modifications that have been made to the GMSLA
2010 during the process have generally focused on the
changes required to adapt the collateral provisions in
the document so that collateral is provided by way of a
security interest, rather than a title transfer mechanism.
As a result, much of the document remains unchanged
from the GMSLA 2010 title transfer version.

The document has been designed to be used only in
conjunction with tri-party custody documentation.

The GMSLA Pledge (2018 Version) is intended, like the
title transfer version of the GMSLA, to be used in a wide
range of markets, both cross border and domestic.

The GMSLA Pledge is an English law document and
contains the terms relating to the securities loans and
the provision of collateral. Whilst the broad approach
has been to try and develop an arrangement that is as
similar as possible to that which applies in relation to the
title transfer version of the GMSLA, there are inevitably
differences between the arrangements.
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The documentation contemplates that a single
Borrower will transact with a single Lender or an Agent
Lender and that, where an Agent Lender is used, there
will be separate secured accounts opened with the tri-
party custodian in relation to each principal. Transactions
with pooled principals are not documented under the
GMSLA Pledge unless the parties agree bespoke
provisions to effect such a structure.

Under the pledge version of the GMSLA, the Lender
transfers ownership of the borrowed securities to

the Borrower outright (as it would have done under the
GMSLA 2010 title transfer version). The collateral
provided by the Borrower is, however, not transferred
to the Lender outright. Instead, collateral securities or
collateral cash are transferred to the secured accounts
and the Borrower grants security of the posted collateral
in favour of the Lender.



e The collateral is held in an account at the
tri-party custodian in the name of the Borrower and
security over over this account is created in favour
of the Lender*. The collateral is therefore not held
in the Lender’s proprietary account as is the case
with the title transfer version of the GMSLA.
The tri-party custodian is only permitted to make
transfers in and out of the secured account(s) in
accordance with the terms of the tri-party custody
documentation.

(*The exceptions to this are where collateral is held
with Euroclear, in which case it is held by Euroclear
Bank acting in its own name but for the account

of the Pledgee and where Japanese law pledge

is created over collateral in the form of Japanese
book-entry securities, in which case collateral is
recorded with the pledge column (shichiken ran)

of the account in the name of the Lender for the
purposes of the relevant Japanese law. For more
details about Japanese law pledge, please refer to
the relevant Frequently Asked Questions (FAQs)
below).

o The GMSLA pledge agreement does not permit the
Lender to rehypothecate or re-use the collateral.

¢ To the extent collateral subject to a record date
has not been substituted out of the secured
accounts prior to that date, the dividends or other
distributions received by the custodian on the
collateral are required to be added to the secured
accounts as posted collateral, and there will be
no need for manufactured payments in respect of
them. Manufactured payments will continue to be
relevant to loaned securities.
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e The procedures involved in realising and liquidating

collateral are different. Whilst they are intended
to put the Lender in a situation where it can
cover its exposure through an ability to liquidate
the collateral, there are differences in the way

it is implemented, which may have financing
consequences.

Under the GMSLA pledge structure, the Lender as
secured party would need to follow an enforcement
process to access the collateral and liquidate the
collateral. As noted, the secured accounts are held
with the tri-party custodians under control terms
agreed between the parties. By contrast, under the
title transfer version of the GMSLA, a Lender would
own and could immediately realise the collateral
upon the occurrence of an Event of Default without
taking any further steps to obtain control of the
collateral.

On the default of the Borrower, the Lender would
terminate the outstanding transactions, value the
obligations of the Borrower, claim the amount owed
from the Borrower, take control from the tri-party
custodian of the collateral, and enforce its security
to the extent required to discharge the Borrower's
obligations. Any surplus collateral would be returned
to the Borrower.

Similarly, the process by which the Borrower might
obtain any unused excess collateral back (or claim
the value of any excess collateral) from the Lender
differs.



Under the Security Agreement, the party acting as
Borrower creates a security interest over the posted
collateral.

The parties are expected to use the appropriate Security
Agreement based on the location of the secured account(s)
in which the posted collateral is maintained and, in the
case of Euroclear and Clearstream, these documents also
contain specific terms relating to the relevant tri-party
collateral documentation.

The GMSLA Security Interest Agreements produced as
part of the pledge documentation are as follows:

e Security Agreement - Belgium

e Security Agreement - Clearstream
e Security Agreement - Euroclear

e Security Agreement - Luxembourg

e Security Agreement - United Kingdom

The Security Agreement - United Kingdom (English Law)
version is intended for use with The Bank of New York
Mellon accounts opened with its London branch, the
Belgian law Security Agreement is intended for use with
accounts held with The Bank of New York Mellon SA/NV
and the Luxembourg law Security Agreement (JP Morgan)
is intended for use with accounts opened with JP Morgan
Bank Luxembourg S.A. The Euroclear version is governed
by Belgian law and the Clearstream version is governed by
Luxembourg law.

The latter two agreements are intended to be used where
the secured accounts are maintained with Euroclear or
Clearstream, respectively.

Tri-party Custody Documentation

The tri-party custody documentation is executed between
the Borrower, the Lender and the tri-party custodian. It
governs how the collateral is to be held and dealt with

by the tri-party custodian and acts as a separate ‘control’
agreement between the parties. Early in the process it
was evident that it would not be practical to produce a
single standard tri-party custody document for use with
all tri-party providers. ISLA worked with several tri-party
providers to negotiate a standard template document for
use with each tri-party custodian.
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The tri-party custodians that ISLA have worked
with in the development of the ISLA pledge
documentation are as follows:

The Bank of New York Mellon, London Branch
The Bank of New York Mellon SA/NV
Clearstream, Luxembourg

Euroclear, Brussels

JP Morgan SE, Luxembourg Branch




The Bank of New York Mellon, The Bank of New York
Mellon SA/NV and JP Morgan each has a form of
Account Control Agreement which can be entered into
between the parties. Euroclear and Clearstream, by
contrast, each has a tri-party collateral management
documentation which may be used in relation to
pledge structures.

ISLA has reviewed the tri-party custody
documentation from a security perspective only

and sought to amend the documentation where,

for instance, the relevant provision (or associated
operational mechanism) appeared inconsistent with
the intended security arrangement (please see the
Clifford Chance opinions for the analysis, assumptions
and reservations on this topic). In general, ISLA has
sought to ensure that the tri-party documentation ties
in with the GMSLA pledge and the relevant Security
Agreement.

However, please note that where an aspect of the
tri-party custody documentation was thought not to
counteract the intended security arrangement, ISLA
has not sought to amend it. This means there could
be elements in the tri-party custody documentation
which parties may consider to be commercial issues.
Parties should therefore ensure that they have
reviewed and identified for themselves any such
issues. The tri-party documents are templates only in
the sense that they have been aligned with the other
documents and their impact on the security has been
reviewed.

Legal Opinions

The GMSLA pledge documentation is supported by
legal opinions from Arendt & Medernach, Clifford
Chance, and Freshfields Bruckhaus Deringer.

Clifford Chance provide an enforceability opinion

in respect of each Security Agreement under its
governing law. Each opinion also looks at the financial
collateral arrangement analysis under that governing
law by reference to the Security Agreement and the
relevant tri-party custody documentation. The English
law opinion covers the enforceability of the GMSLA
(Security Interest over Collateral - 2018 Version) under
its governing law.

These enforceability opinions do not consider aspects
of the legal analysis arising in respect of any Borrower.
This means that the opinions do not consider whether
any potential Borrower might lack capacity to enter
into the GMSLA pledge documentation or whether any
regulatory issues might arise as a result of a Borrower
entering into the pledge arrangements. Importantly
the opinions do not address whether any security
interest created under the Security Agreements would
be enforceable against a Borrower in its insolvency.

Arendt & Medernach and Freshfields Bruckhaus
Deringer provide opinions covering the segregation
of the collateral in the event of the insolvency of

the tri-party custodians from the perspective of the
Borrower (as collateral provider). These opinions also
consider the impact that any insolvency of the Lender
(as secured party) may have on the analysis.

In general, ISLA has sought

to ensure that the tri-party
documentation ties in with the
GMSLA pledge and and the
relevant Security Agreement.



Frequently Asked Questions

Q: Why has ISLA developed pledge documentation?

The GMSLA pledge documentation (Security Interest over Collateral - 2018 Version) was developedat the
request of ISLA members. The intention was to provide an industry standard documentation framework
for ISLA members who wish to be able to transact using a security interest structure in the securities
lending market.

Q: Why is there a need for pledge documentation in the securities lending market to sit alongside
the existing title transfer framework?

One issue for Borrowers with the title transfer version of the GMSLA is that the Borrower’s exposure or
claim on the Lender is a risk weighted asset for capital purposes. The title transfer version of the GMSLA
will usually create an exposure to the Lender, as the Borrower will typically post additional collateral (a
margin percentage or ‘haircut’) to the Lender which exceeds the market value of the loaned securities.
The allocation of regulatory capital can be a very significant cost and Borrowers are attracted to the
possibility of reducing their regulatory costs.

The pledge structure can also be advantageous to Lenders that accept large blocks of equities as collateral
and risk being subject to notification and other obligations in relation to holding significant positions in the
underlying shares. A provision of equities under a security interest arrangement may not have the same
impact, depending on the applicable rules.

Q: How can | obtain copies of the GMSLA pledge documentation?

The GMSLA Security Interest (‘Pledge’) documentation is available to ISLA members. The documentation
can be accessed via the ISLA website (www.islaemea.org). To access the documentation, you are required
to be an ISLA member and to have a valid login for the website. For ISLA members without a current login,
access can be requested via the “Request login” function on the ISLA website.

Q: What if | am not an ISLA member?

If your organisation is not currently an ISLA member or your application is pending and you wish to
discuss access to the GMSLA pledge documentation, please contact support@islaemea.org.

Q: Is there a blacklined version of the GMSLA Security Interest over Collateral against the GMSLA
2010 Title Transfer agreement available?

Yes. This is available to all ISLA members via the Legal Services page on the ISLA website
(www.islaemea.org)
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Q: Are there legal guidance notes available for the pledge GMSLA?

No. There is a blackline copy of the Security Interest Over Collateral Agreement (2018 Blackline Version)
based on the existing GMSLA 2010.

Q: What governing law is the GMSLA pledge?

The GMSLA pledge is governed by English law.

Q: Will | be required to sign up to an ISDA protocol for Stay Regulations when | enter into the

GMSLA pledge?

Following Brexit, contracts governed by the laws of England and Wales are governed by the laws of a third
country for the purposes of European Stay Regulations and parties should consider whether to include any
provisions to contractually recognise any applicable Stay Regulations.

Q: Can | add the GMSLA pledge Security Agreement as an annex to my existing GMSLA 2010?

No. The GMSLA pledge documentation has been developed as a separate set of documentation as it was
felt it would be easier to create a standalone set of documents. The parties can therefore choose which
collateral structure will apply between them - either title transfer or security interest.

Q: Are legal netting opinions available for the GMSLA pledge?

No. The structure does not envision the exposures of the Borrower and the Lender being netted under the
GMSLA pledge.

Q: Does pledge activity fall under the guidance of the Bank of England Money Markets code?

Yes. Pledge activity will be subject to the Bank of England Money Markets code.

Q: What is the purpose of the supporting legal opinions?

The supporting enforceability opinions conclude that, subject to the relevant assumptions and
reservations, the relevant Security Agreement constitutes legal, valid, binding and enforceable obligations
under the law of that agreement. The English law opinion enforceability also covers the enforceability of
the GMSLA Security Interest Agreement under its governing law.

The supporting segregation opinions provide comfort in respect of the rights that the Borrower enjoys
over the collateral prior to any enforcement of the security and the impact that the insolvency of the
applicable tri-party custodian and/or Lender would have on that analysis.



Q: Does the GMSLA pledge structure constitute a Financial Collateral Arrangement?

The enforceability opinions provided by Clifford Chance provide analysis on this matter.

Q: Can ISLA provide guidance on regulatory reporting or capital treatment pledge activity?

During the development of the GMSLA pledge structure documentation, members requested information
from ISLA regarding regulatory reporting and capital treatment for pledge transactions. It is not an area
that ISLA has reviewed or is intending to review. ISLA members should seek their own advice in these
matters as regulators may have differing interpretations of pledge structures.

Q: Is there a difference in risk profile if | access the market via the title transfer or security
interest over collateral structure?
Accessing the securities lending market via a pledge structure could entail a change in risk profile, as there
are differences in the default timelines. For instance, there are differences in the enforcement process
and this may have an impact on timing. It is important that counterparts appreciate the differences
between the structures and the potential risk implications. Counterparts should therefore seek their own
independent advice and guidance as appropriate.

Q: Does the pledgor need to substitute collateral over an income date?

No. If the relevant items of posted collateral are not substituted out prior to the relevant income date,
dividends or distributions received by the Lender on collateral will be added to the posted collateral in the
secured accounts and there will be no manufactured payments in respect of them.

The pledge arrangements do contemplate withdrawal of excess collateral and to the extent that the
dividends or distributions are or become excess collateral when or after they have been added to the
collateral, there is scope for their withdrawal.

Q: Is it possible to rehypothecate or have right of re-use of collateral using the GMSLA pledge
structure?

No. The GMSLA pledge documentation does not allow for the Lender to have rehypothecation rights, or
rights of use over posted collateral.



Q: Who controls the collateral in the pledge account?

The tri-party provider holds and carries out transfers of the posted collateral in accordance with the terms
of the relevant tri-party custody documentation.

Q: Can the Borrower vote on collateral in the pledge account?

No. Under the pledge structure, it is not possible to vote on securities in the secured account(s).

Q: Can ISLA provide any information on potential tax implications when using the GMSLA
Security Interest Agreement?

During the development of the documentation, a question was raised as to whether the movement of
collateral would be considered a disposal by tax authorities in certain jurisdictions. The tax implications
were considered by the ISLA tax group and it was determined that each firm using the documentation
would have to gain comfort with the risks of pledge and complete their own due diligence.

Q: Can the GMSLA pledge documentation facilitate agency transactions for a pooled principal
arrangement?

The current GMSLA pledge documentation structure does not support activity for agency transactions for
pooled principals.

Q: Is there a glossary of terms?

A glossary of general market terms is available on the ISLA website (www.@islaemea.org).

Q: What types of collateral are covered by the GMSLA Security Interest Agreement?

Eligible collateral under the GMSLA Security Interest Agreement is cash and securities. These are set out
in the appendix of the GMSLA Security Interest Agreement.

Q: What happens in a Borrower default situation?

On a default of a Borrower, the Lender would call an event of default resulting in the termination of the
outstanding transactions, value each outstanding obligation to deliver Equivalent Loaned Securities and
any other obligations of the Borrower and enforce its security to the extent required to discharge the
Borrower’s obligations. Any surplus collateral would be returned to the Borrower. The legal documentation
outlines the notices that need to be distributed.
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Q: What should Lenders consider when determining whether the pledge
structure is suitable for them?

As noted above, depending on the applicable rules, there may be advantages to the pledge structure for
Lenders that accept large blocks of equities as collateral.

Lenders should also consider whether they have capacity and authority to enter into the pledge structure
and whether there are any regulatory concerns that could arise if they do so.

Lenders are advised to review the documents carefully to ensure they are comfortable with the differences
between the different structures. In particular, Lenders should ensure they have considered the effect

of the collateral structure and the effect it may have on the timing of any close-out. This may include
reviewing the account control documentation to consider the process (and associated notices) for taking
control of collateral in the pledge account in the event that the security is enforced.

To the extent that a Lender is considering acting through an agent it will be important to consider not only
the legal rights but the operational considerations that will affect any close-out. Lenders may also want to
consider any differences in the structures offered to them by such agents, for example if there are credit
mitigants in respect of specific risks.

Q: Does ISLA consider the pledge structure to have a higher risk profile from a Lender’s
perspective? Is there a timing difference from the perspective of a Lender if closing out
positions following the default of a Borrower?

ISLA fully supports the pledge structure as an alternative to the title transfer structure. The pledge
structure and the title transfer structure offer very different risks from a legal perspective and parties will
need to assess those risks, and the implications of those risks, before determining which structure(s) to use.

Parties should also consider the commercial factors arising from the structures, for example any increase

in the time taken to liquidate positions upon a close-out could lead to greater fluctuations in the value of
collateral and therefore the risk of a collateral shortfall. Changes to the timeline upon a Borrower default
can arise from the fact that Lender does not hold the collateral under the pledge structure (because it is
held at the tri-party custodian) and that there may be a delay in liquidating collateral until the close-out
payment has been demanded. This is discussed in more detail in ‘The Pledge GMSLA’, which was published
in 2018 and is available as a thought leadership piece on the ISLA website (www.islaemea.org/thought-
leadership/). This article discusses the evolution of the pledge structure and highlights some key differences
to the traditional title transfer structure. There is a detailed timeline for a Borrower close-out which helps
illustrates some of the key differences between the two structures in a default scenario.

Parties should review the documentation for each structure carefully to determine how to weight the
various risks.
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Q: What additional resources would ISLA suggest firms consider when reviewing these topics?

Firms should conduct a full review of the documentation and take any advice that is appropriate before
making any decisions in respect of the structure. Useful introductory resources for parties to consider in the
context of their review include:

1. ‘The Pledge GMSLA, a piece produced in September 2018 and that is available on the ISLA website
(www.islaemea.org/thought-leadership/the-pledge-gmsla-change/).

2. The netting legal opinions published by ISLA. The title transfer structure is supported by a library of
legal opinions that consider the efficacy of the set-off mechanic that forms part of the close-out of
transactions under the title transfer GMSLAs.

3. The legal opinions published by ISLA in connection with the pledge structure. The enforceability
opinions provide comfort that the documents are capable of creating valid security and consider the
extent to which the structure may constitute a security financial collateral arrangement under the
governing law of the security interest but do not consider the enforceability of that security interest
upon the default (or insolvency) of the collateral provider. The segregation opinions consider the nature
of the Borrower’s interest in the collateral and the impact of the insolvency of the applicable tri-party
custodian and/or the Lender on that analysis.

Q: Does ISLA have an overview of the main differences between pledge and title transfer?

As discussed above, ISLA provide a blackline of the GMSLA pledge against the GMSLA 2010 but do

not publish a detailed summary of the key differences. The aforementioned piece, ‘The Pledge GMSLA,
outlines some key differences but it is important to stress that this is merely an introduction. Parties should
review each structure carefully and seek advice where appropriate.

Q: In the pledge structure, when does the Lender become the owner of the collateral?

In the title transfer structure, the Lender becomes owner of the collateral upon it being delivered to the
Lender. In the pledge structure, the collateral is not delivered to the Lender during the ordinary course of
transactions. The Lender only becomes the owner of the collateral if the Lender appropriates the collateral
as part of the enforcement of the security granted under the security agreement. Even when the security is
enforced, the Lender may decide to not appropriate the collateral and instead exercise another right under
the security agreement, such as a power of sale.
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Q: Can ISLA provide more information on the subject of a pooled principals
structure and the legal effectiveness thereof?

The documentation published by ISLA does not include an option for pooled principals. As a result,
although ISLA is aware that several Agent Lenders have developed their own pooled principal
documentation, ISLA is not in a position to offer detailed analysis of any specific pooled principals
structure. Each Agent Lender that has developed a pooled principals structure will have their own form of
documentation which should be considered separately.

That noted, where an Agent Lender has developed a structure that uses an omnibus arrangement to secure
loans to a single Borrower from multiple Lenders, it seems likely to contain some or all of the following
features:

1. The security interest granted by the Borrower is likely to be granted to a single entity (for example, one
acting as a security trustee or security agent for the pooled principals).

2. Enforcement is likely to be undertaken by the entity that the security is granted to, rather than
separately enforced by or for each of the Lenders that are secured under the structure.

3. The value of collateral that is required to be posted is likely to be determined by reference to all the
loans that the Borrower has in place with all applicable Lenders.

4. The structure is likely to have a waterfall that determines the order in which secured obligations are
discharged and reviewing this waterfall may be of assistance if a Lender wishes to consider the credit
implications of the structure.

5. As the structure uses a single pool of security to collateralise a number of Lenders, it is possible that
upon a Borrower default the structure will be expected to terminate transactions for all Lenders and
therefore include additional termination rights relating to a cross default if an event of default is
designated against the Borrower by any Lender.

As noted above, ISLA has not designed any pooled principal structure for the pledge structure and
therefore the above is based on discussions with market participants rather than a detailed review of any
given structure. Parties should review in detail any pooled principal structure offered by Agent Lenders and
assess the documents on their own merit.
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Q: Are pooled principals pledge structures in use by the market?

ISLA understands that a number of Agent Lenders have begun using pooled principal structures or are
in the process of making one available. As noted above, market participants must review each structure
individually and consider each structure on its own merits.

Q: How do pooled principals structures offered by Agent Lenders vary from segregated structures
offered by Agent Lenders?

As noted above, ISLA does not provide documentation for a pooled principals structure so cannot comment
in detail upon the structures offered by Agent Lenders. The nature of a pooled principal structure means
that it is likely that the security will not be granted directly to the Lender and instead security is likely to be
granted over a single pool of collateral for the benefit of all Lenders.

Q: In the pledge structure, if the security is enforced does the Lender have the right to determine
which collateral to enforce against?

The pro-forma documentation does not specify that the Lender is obligated to enforce the security over
assets in any particular order of priority. Subject to any non-contractual considerations, the Lender can
therefore determine which assets to enforce the security over.

In practice, if a Lender is acting through an agent then it may be the agent that makes this determination,
especially in the context of a pooled principals structure.

Q: What are the impacts of the local resolution stay provisions in comparison of the effect of such
resolution stay provisions on a title transfer structure?

Where a pledge structure is classified as a financial collateral arrangement, it is likely that European
resolution stays on the enforcement of the security (and termination of the GMSLA pledge) will be limited
to up to 48 hours. Similar restrictions apply to the termination of a GMSLA in a title transfer structures but
a benefit of a netting arrangement over a security arrangement is that it is not necessary to enforce security
to obtain the benefit of the collateral.

It is important to note that resolution measures are a complex area of law and the above is merely a
common starting point for the full analysis. Members are directed to the applicable netting opinions

in respect of the title transfer structure as these opinions consider in detail the effect of insolvency
proceedings and resolution proceedings. ISLA does not publish legal opinions covering effect upon the
enforceability of the GMSLA pledge or the related security if insolvency proceedings or resolutions
proceedings commence in respect of the Borrower. As a result, Lenders may wish to obtain legal opinions
covering this analysis for their prospective Borrowers.
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Additional FAQs relating to

Japanese Pledge Documentation ]

Q: What is the purpose of the Japanese pledge documentation?

Japanese law has a number of requirements that apply if security is created over Japanese book-entry
securities, such as Japanese government bonds and corporate bonds or shares settled in the JASDEC
system. One of these requirements is that the security interest must be a Japanese law pledge. In order

to create a valid Japanese law pledge over Japanese book-entry securities, Japanese law requires that the
pledged assets be transferred from the proprietary column (hoyu ran) of the security provider’s account to
the pledge column (shichiken ran) of the security taker’s account. The Japanese pledge documentation have
been prepared to fulfill these Japanese law requirements and to create valid pledges over Japanese book-
entry securities.

The Japanese pledge documentation prepared for the different custodians takes the form of either a
standalone annex to be added to the standard pro forma documentation or an alternative template.

There are a variety of account structures that can be used to support a Japanese law pledge and not all
custodians have made the same elections. ISLA have commissioned Japanese law opinions which each
concluded that, subject to the relevant assumptions and reservations, the relevant Japanese pledge
documentation will create a valid Japanese law pledge over the Japanese book-entry securities once the
required procedures are completed.
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Q: What should Lenders consider when deciding whether to use
the relevant Japanese pledge documentation??

A Lender may want to consider whether it requires the Japanese pledge documentation to be used
when security is being granted over Japanese book-entry securities. Although ISLA do not provide
guidance on what documentation should be used, there were several points for consideration
highlighted in the working groups before ISLA commissioned the documentation. Firms indicated
the benefits of using the Japanese pledge increased if (i) the secured party expects a process of
enforcement of the pledge to occur in Japan and before a Japanese court; (ii) conflicts of laws rules
for any other relevant jurisdiction defer to Japanese law in respect of the valid creation of a security
interest over the Japanese book-entry securities; and/or (iii) the secured party wished to be able to
assert the security in Japan (for example if a competing claim arose in respect of the Japanese book-
entry securities).

In this context, it was noted that the case for taking Japanese law security is strongest if the security
provider could become subject to Japanese insolvency proceedings because a Japanese court is highly
likely to consider whether the security has been validly granted as a matter of Japanese law.

Q: Is the title to the Japanese book-entry securities transferred to
the Lender upon the creation of a Japanese law pledge over the
Japanese book-entry securities under the relevant Japanese pledge
documentation?
No, the mere creation of a Japanese law pledge over the Japanese book-entry securities does not result

in the transfer of title to the Japanese book-entry securities to the security taker but the possession of
the Japanese book-entry securities is deemed to be moved to the security taker under Japanese law.

The party granting security over the Japanese book-entry securities would not, therefore lose its
proprietary interest in the collateral or incur credit risk on the secured party in relation to the pledged
Japanese book-entry securities.
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Disclaimer

While we have made every attempt to ensure that the information contained in this paper has been obtained from reliable sources,
the International Securities Lending Association (ISLA) is not responsible for any errors or omissions, or for the results obtained from
the use of this information. All information in this Report is provided “as is”, with no guarantee of completeness, accuracy, timeliness
or of the results obtained from the use of this information, and without warranty of any kind, express or implied, including, but

not limited to warranties of performance, merchantability and fitness for a particular purpose. Nothing herein shall to any extent
substitute for the independent investigations and the sound technical and business judgment of the reader. In no event will ISLA,

or its Board Members, employees or agents, be liable to you or anyone else for any decision made or action taken in reliance on the
information in this Report or for any consequential, special or similar damages, even if advised of the possibility of such damages.

General Enquiries

Email: support@islaemea.org | www.islaemea.org






